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COMMISSIONER’S MESSAGE 


Throughout the 1997-1998 and 1998-1999 fiscal years', the Pay Equity Commission (PEC) 
continued its important mandate of assisting employers, employees and bargaining agents to achieve 
and maintain pay equity. The PEC consists of two separate and independent organizations: the Pay 
Equity Office (PEO) and the Pay Equity Hearings Tribunal (PEHT). 


The last two years have been characterized by many significant changes at the PEO. A major 
restructuring, begun early in 1997, has resulted in a smaller organization which focuses on our core 
businesses and serves our stakeholders more effectively. Three branches of the PEO, Operations, 
Review Services, and Education and Communication have been consolidated under the leadership 
of one Director, supported by a Manager of Review Services and a Co-ordinator of the Education 
and Communication unit. The staff has been reduced by 26%, from 46 to 34 during this same period. 


For greater administrative efficiency, in December of 1998, the PEO co-located with the Ministry 
of Labour head office at 400 University Avenue, Toronto. The PEHT moved to 505 University 
Avenue to co-locate with the Ontario Labour Relations Board (OLRB) and the Workplace Safety 
and Insurance Appeals Tribunal (WSIAT). At the same time, the PEC library was merged with the 
WSIAT collection at 505 University Avenue. 


Throughout these changes, the PEO continued to improve its high level of client service in providing 
public education and dispute resolution, as well as embarking on new initiatives, which are described 
in this report. The reinstatement of the Proxy method of comparison, in September 1997, generated 
a significant workload challenge that staff met diligently. An increased emphasis has been placed 
on education to promote pay equity as a fair and flexible workplace standard and to encourage 
greater self-reliance of the workplace parties. The PEO has participated fully in Ministry of Labour 
and Government of Ontario Agency Reform initiatives relating to performance measures, 
accountability and quality service. 


A significant highlight in the last two years was the 10" Anniversary celebration of the Pay Equity 
Act in October 1998, co-hosted by the PEO and the PEHT. The event was attended by the Minister 
of Labour, current and past staff of the Ministry, the PEO and the PEHT, a past PEC Commissioner, 
members of the Advisory Council, Equal Pay Coalition, and other stakeholders, including 
representatives from unions, and the consulting and legal communities. 


Although the PEO has been helping workplace parties for 10 years to achieve pay equity, there still 
remains much to accomplish. Our major goals for the year 2000 and beyond are to assist broader 
public sector organizations that require pay equity assistance due to restructuring and 
amalgamations, and to help small businesses self-manage pay equity compliance. 


Ann Peers 
Commissioner 
Pay Equity Commission 


' Because the work of the Pay Equity Commission has been based on multi-year planning, an 
administrative decision was made to publish a two-year report. 
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OUR MANDATE 


Pay equity, by removing gender bias from pay practices, will contribute 
not just to fairer and consequently more productive workplaces, but also 
to a society where women and men can achieve equality. 


Pay equity can be achieved. And it can best be achieved through the co- 
operation of those affected. The Pay Equity Commission will give these 
groups the support necessary to comply with Ontario’s pay equity 
legislation: policy and research; information and education; and, if 
necessary, conciliation and appeal. 


THE PAY EQUITY COMMISSION 


Introduction 


The Pay Equity Commission of Ontario was established by the Pay Equity Act, 1987, S.O. 1987, c. 
34. The Act has been amended and is now cited as the Pay Equity Act, R.S.O. 1990, c. P.7, as 
amended (the Act). The roles of the two separate organizations that make up the Commission are 
as follows: 


The Pay Equity Office 


The Pay Equity Office is responsible for implementing the Pay Equity Act through the following 

activities: 

¢ conducting education programs and providing information to the public; 

¢ providing dispute resolution assistance to employers, employees and bargaining agents if 
they are unable to reach agreement on a pay equity plan or if the Act has been contravened; 

¢ monitoring the preparation and implementation of pay equity plans; 

¢ ordering and enforcing orders, when required; 

¢ producing reports and making recommendations to the Minister, as required. 


The Pay Equity Hearings Tribunal 
The Pay Equity Hearings Tribunal is the adjudicative arm of the Commission. It has the exclusive 


authority under the Act to determine all questions of fact or law that arise. The actions and decisions 
of the Hearings Tribunal are “final and conclusive for all purposes.” 
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PAY EQUITY ACT 


Purpose of the Act 


The Pay Equity Act came into effect January 1, 1988. Its purpose is to ensure that work traditionally 
done by women is paid at least the same as work of equal value traditionally done by men. In 1997, 
the average annual salary for women working full-time in Ontario was $33,494, compared to 
$45,841 for men. Studies show that 25 to 33 per cent of this difference in wages is due to the 
undervaluation of the kinds of work done principally by women. The Act is intended to redress this 


inequity. 


All public sector employers are required to achieve pay equity, as are all private sector employers 
with 10 or more employees. 


How Pay Equity Is Achieved 


There are three methods of achieving pay equity under the Act. The job-to-job and proportional 
value comparison methods are used in all organizations where there are female and male jobs of 
comparable value. Fublic sector organizations with few or no male jobs, may be approved to use the 
proxy method of comparison. 


The job-to-job comparison method directly compares female job classes with male job classes of 
equal or comparable value in the same organization. The proportional value comparison method 
indirectly compares unmatched female job classes (those that did not find direct comparisons) with 
male job classes in the same organization. The proxy comparison method allows public sector 
organizations to compare its female job classes with female job classes that have achieved pay equity 
in another broader public sector organization with similar services. The proxy method was repealed 
in January 1996, but was reinstated on September 5, 1997, by a decision of the Ontario Court of 
Justice (General Division). 


For more information on these methods, see the publications, such as A Matter of Fairness, listed 
on the last page of this report. 
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FINANCIAL STATEMENT 


Actual expenditures for the fiscal year April 1, 1997 to March 31, 1999 for the Pay Equity 
Office: 


1997-98 1998-99 
Salaries and Wages 2,598,451 2,201,031 
Employee Benefits 592,363 459,135 
Transportation and Communications 248,050 251,605 
Services 542,322 434,740 
Supplies and Equipment 73,805 67,353 
TOTAL 4,054,991 3,413,864 
CHANGE n/a (-641,127) 


STAFF 


There were 46.positions at the Pay Equity Office at the end of the 1997-98 fiscal year. 
There were 34 positions at the end of the 1998-99 fiscal year 
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THE PAY EQUITY OFFICE 


In 1997-98, the Pay Equity Office underwent major restructuring to become more efficient and to 
serve the public better. Review Services, and Education and Communication were consolidated 
under one Director. The Operations branch, which provided technical and administrative support, 
was eliminated, and these administrative functions were absorbed into the Director’s Office. 


The Commissioner’s Office 


Ann Peers was appointed Commissioner on January 31°, 1996. As the Chief Administrative Officer 
for the Commission, she provides leadership on all pay equity matters and chairs the Executive 
Committee and the Advisory Council. Within the Commissioner’s Office, Legal Counsel provides 
advice to the Pay Equity Office, and represents the Office on adjudicative matters before the Pay 
Equity Hearings Tribunal and other adjudicative bodies. 


1997-98 Fiscal Year 


The Commissioner led the planning of the restructuring process, which was designed to enhance the 
program delivery of the three core businesses: information and education, dispute resolution and 
enforcement. In conjunction with these core businesses, three priorities were established: 


1) To communicate pay equity as a fair, flexible and reasonable workplace standard, 
2) To improve service delivery, and, 
3) To encourage greater self-reliance of the workplace parties in achieving and maintaining 


pay equity. 


Phase 1 of the restructuring plan, which integrated the three branches into a single service delivery 
program, was implemented by the end of the fiscal year. Phases 2 and 3, designed to enhance 
customer service and strengthen program capacity for greater efficiency, were planned and 
implemented early in 1998-99. 


The Commissioner continued her role as spokesperson for the Commission to the provincial, 
national and international pay equity communities. She hosted a delegation from Japan in October, 
and attended meetings related to agency reform throughout the year. In March, the Commissioner 
spoke at the Intergovernmental Conference on Pay Equity held in Hull, Quebec, which was attended 
by representatives from across Canada. She also attended the Ontario Public School Boards 
Association conference in Toronto. Within government, she continued her involvement with the 
Circle of Chairs of Ontario government agencies, boards and commissions, as well as with the 
Society of Ontario Adjudicators and Regulators (SOAR). 


Legal Counsel appeared before the Tribunal in four cases where the PEO was seeking enforcement 
of a Review Officer’s order, where one or both parties had not complied with the order. Two of these 
cases were settled at the pre-hearing stage. She also developed policies and delivered staff training 
on the effect of the court’s reinstatement of the proxy method, and led a staff research committee, 
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using external focus groups, to define emerging compensation practices and determine their effect 
on compliance with the Act. Legal Counsel also co-organized and spoke at the Intergovernmental 
Conference on Pay Equity in Hull in March. 


The Advisory Council membership was expanded to more broadly represent key stakeholders such 
as the Association of Municipalities of Ontario (AMO) and the Human Resources Professionals 
Association of Ontario (HRPAO). The Council met twice during the 97/98 fiscal year. The 
Commission received expert advice and developed partnerships with member organizations on a 
variety of issues, including ways to educate stakeholders about emerging pay equity issues. 


1998-99 Fiscal Year 


With the implementation of Phases 2 and 3 of the restructuring plan completed in June, the 
Commissioner was able to refocus her activities on policy and external stakeholder issues. She spoke 
at a Canadian Union of Public Employees (CUPE) conference in April, and to the City of Toronto 
Committee on the Status of Women and the Canadian Council of Human Resources Association 
(CCHRA) in May. She gave a commencement address at Trafalgar Castle School in June, and a 
presentation at a conference held by International Communications for Management in October. The 
Commissioner hosted delegates from Sweden, Denmark, China and Japan, and was an invited guest 
at several receptions and luncheons. 


Legal Counsel appeared before the PEHT in six cases involving the PEO. In five of those cases, the 
PEO was seeking enforcement of a Review Officer’s order, where one or both parties had not 
complied with the order. In the remaining case, the PEO sought and was granted standing to.respond 
to a challenge to a Review Officer’s jurisdiction. Legal Counsel also made presentations to various 
public sector stakeholders, such as unions and government officials, regarding pay equity obligations 
during mergers and amalgamations. She presented a paper on “‘The Future of Pay Equity in Canada” 
to the Institute for Women’s Policy Research Conference in Washington, D.C in May 1998. 


In October, the Commission hosted a celebration to honour the 10" anniversary of the Act. 
Approximately 180 invited guests attended, representing government and all stakeholder groups, 
including employers, unions, employees and the legal and consulting communities. A special 10" 
anniversary newsletter and poster were developed to commemorate 10 years of cooperative efforts 
with workplace partners which reduced the wage gap by ten percent. 


The Advisory Council membership was expanded again from 11 to 12 members to include a key 
stakeholder from the manufacturing sector. The Council met three times during the 1998/99 fiscal 
year. The Advisory Council provided the Commission with expert advice in a variety of areas, 
including proxy, public sector restructuring and monitoring. 
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Pay Equity Advisory Council 1997-99 


Note: Unless otherwise noted, members have been on the board since at least 1997. 


Yvonne Blaszczyk, Human Resources Professional Association of Ontario (HRPAO) 

Joan Chalovich, Association of Municipalities of Ontario (AMO) 

Leslie Dizgun, Cooper, Bluestein and Pearlstein, Barristers and Solicitors 

Lynn Hopkins, Ontario Secondary School Teachers’ Federation (OSSTF) 

lan Howcroft, Alliance of Manufacturers and Exporters Canada (member since 
1998) 

Bill Kay, Ontario Public School Board Association (OPSBA) 

Sue Milling, United Steelworkers of America (USWA) 

Hal Rolph, McMillan, Binch, Barristers and Solicitors 

Diane Sawatzky, Hay Management Consultants Ltd. 

Carrol Anne Sceviour, Ontario Federation of Labour (OFL) 

Carol Sharp, Equal Pay Coalition, and Business & Professional Women’s Clubs 
of Ontario 

Judy Wilkings, Canadian Union of Public Employees (CUPE) 


Education and Communication Unit 


The Education and Communication Unit provides information and training on all aspects of pay 
equity to employers, employees, bargaining agents and the general public. The unit is responsible 
for producing the Commission’s newsletter, handling media inquiries, and developing all educational 
and support materials of the Commission. Training seminars are held throughout the province in 
both official languages. Publications and seminars are developed and delivered to encourage self- 
reliance of the workplace parties in establishing and maintaining pay equity. The library, which 
houses an international collection on pay equity and related issues, was part of the Education and 
Communication unit until December 1999, when the collection was merged with the WSIAT 
collection. 


The unit’s staff of four consists of a Coordinator, two Education Officers and a Program Assistant. 
Key Achievements 
Some of Education and Communication’s key achievements in 1997/98 include: 


e 130 education seminars, workshops and speaking engagements were delivered across the 
province; 

e 10,000 copies of pay equity publications were distributed across the province; 

e A PEC web site became operational in the spring of 1998; 
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17,000 mailings, which included updated information on the requirements of the Act, the 
PEO newsletter, and descriptions of services, were sent to employers, employees and 
bargaining agents; 

Two new plain language fact sheets, concerning renewed obligations as a result of the 
reinstatement of proxy were developed and distributed to 3,300 public and broader public sector 
employers, and 300 bargaining agents; 

Focus groups were held across the province with employers, unions, community groups and 
unrepresented individuals to determine how best to meet their needs. 


Some of Education and Communication’s key achievements in 1998/99 include: 


134 seminars, workshops and 39 speaking engagements were delivered to more than 5000 

individuals across the province. The three types of seminars geared to specific audiences were 

as follows: 

¢ 37 seminars dealing with how to implement pay equity basics, for public and private sector 
employers, unions and employees; 

¢ 36 seminars dealing with maintaining pay equity, sale of business and public sector 
restructuring; 

¢ 61 seminars dealing with how to re-implement the proxy method of comparison for broader 
public sector organizations; 

6,600 copies of PEC publications were distributed across the province; 

The PEC’s special 10" anniversary newsletter with the fall/winter seminar schedule was sent to 

a mailing list of 22,000; 

A special 10" anniversary poster was developed to celebrate our achievements; 

Three new clear language fact sheets were prepared on timely topics such as: Public Sector 

Restructuring, Sale of Business and Pay Equity Obligations of Private Sector Employers, 

Information was sent to 600 employers, 60 manufacturing associations and 650 trade unions in 

the manufacturing sector to assist in understanding and meeting the requirements of the PEO’s 

monitoring program; 

Service and information on the PEC web site was expanded to include fact sheets, seminar 

schedules and registration. 


Review Services Unit 


The Review Services Unit investigates objections to pay equity plans, responds to complaints of 
contraventions of the Act, investigates the inability of some companies to achieve pay equity, and 
monitors the preparation and implementation of pay equity plans. 


During the fiscal year 1997/98, the Manager had a staffing complement of 20 Review Officers 
supported by a seven-member Case Management team and two Telephone Counsellors. 
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In June of 1998, the Case Management area was restructured and the functions streamlined, resulting 
in a reduction from 7 to 4 staff members. Telephone Counsellor functions were merged with Case 
Management and the positions were renamed Client Service Representatives (CSR). The number 
of Review Officers was reduced from 20 to 15 to match the projected caseload. 


The Case Coordinator is responsible for maintaining an efficient and accurate case management 
system, handling inquiries and complaint applications, and prioritizing assignment of files. The Co- 
ordinator provides technical guidance to CSRs, gathers information and prepares reports on case 
management statistics. 


CSRs advise workplace parties of their rights and obligations under the Act. They also provide 
situation-specific advice on questions such as how to prepare a pay equity plan, how to maintain pay 
equity and how to calculate adjustments. In addition, they take applications over the telephone and 
track input, and retrieve information from the Case Management System. 


Review Officers are appointed in response to a complaint, objection or request for assistance. They 
investigate the issues and assist the parties in resolving the problem. This approach reflects the 
principle in the Act of encouraging self-reliance of the workplace parties. 


When the parties are unable to resolve the problems, a Review Officer may make an order which 
provides a reasoned resolution to the issues. However, any party to an order may request a hearing 
before the PEHT. Where an order is not complied with, a Review Officer may refer the matter to the 
PEHT for enforcement. 


Review Officers also perform a monitoring function to ensure that employers have complied with 
the Act. This function is consistent with the Ministry’s strategies for a strong enforcement program 
aimed at helping the most vulnerable, and for shifting from a complaint-driven enforcement program 
to one that includes planned investigations. 


Proxy Reinstatement 


As a result of the reinstatement of the proxy method in September 1997, proxy plans had to be re- 
implemented and retroactive payments made. This resulted in an increased number of calls to the 
PEO requesting assistance. The PEO implemented new strategies and methods of dealing with the 
increased workload, including: 


e Publications on the proxy method, created and refined to reflect consultations held with 
stakeholders and clients; 

e Specialized seminars for affected stakeholders to clarify rights, obligations and duties on 
retroactive pay adjustments; 
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e A temporary proxy office established, from May to October 1998, dedicated to answering 
questions on proxy; 

e Over 8200 proxy-related calls handled by staff, and 

e 100 proxy orders issued. 


Overall, a team approach allowed the PEO to maintain its high standards of quality service during 
a period of increased workload. 


Key Achievements 


Additional key achievements of Review Services in 1997/98 include: 


Telephone counselors handled 10,900 calls, of which 1,400 related to proxy; 

Review Officers reduced the number of ongoing files from 1,176 to 800; 

Review Officers settled more than 89% of their cases, without issuing orders; and 

An audio voice system was introduced to provide immediate information relating to pay equity 
seminars and publications. 


Some of the key achievements in 1998/99 include: 


Review Officers settled almost 93% of all cases without issuing orders; 

Review Officers closed 42.2% of all cases within one year; 

Review Officers investigated 948 of 1017 cases received within the last 12 months; 

The new monitoring program, to ensure compliance with the Act, was applied to the small 
manufacturing sector (establishments with under 200 employees). The investigations revealed 
that 36% of small manufacturing sector establishments were complying with pay equity 
legislation. 
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Summary of Dispute Resolution Cases 
(Excluding “Notice of Inability to Achieve Pay Equity” and the “Review Services Monitoring Program” Cases) 


Ongoing New Cases 
Fiscal Cases from + Cases - Cases = Ongoing at 
Year Previous Year Opened Closed Year End 
88-89 0 44 19 don 
89-90 Zo 1108 192 941 
90-91 941 1028 540 1429 
91-92 1429 133 521 1641 
92-93 1641 618 699 1560 
93-94 1560 523 887 1196 
94-95 1196 686 673 1209 
95-96 1209 709 988 930 
96-97 930 494 724 700 
97-98 700 204 551 904 
98-99 904 635 514 1004 


DISPUTE RESOLUTION CASES CLOSED 


(Excluding “Notice of Inability to Achieve Pay Equity” and the “Review Services Monitoring Program” Cases) 


Fiscal Year Settled Ordered Decided Total 
88-89 17 0 2 19 
89-90 109 79 1 192 
90-91 496 39 5 540 
91-92 440 a1 1 521 
92-93 650 43 6 699 
93-94 728 144 15 887 
94-95 584 80 9 673 
95-96 925 49 14 *988 
96-97 674 43 7 724 
97-98 324 38 ‘i 365 
98-99 478 36 6 520 


Se Si al aaa tt a ARE IRN EE tis ES Ee aie 
A case reported as “Ordered” means a settlement could not be reached in at least one issue in the case although the case may have 
subsequently closed with a settlement. 


“Decided” means a settlement could not be effected and the review officer did not make an order, or the case was found to be 
outside the jurisdiction of the Commission. 


* Includes 163 cases that were resolved centrally on a sectoral basis. 


NOTICES OF INABILITY TO ACHIEVE PAY EQUITY 


Fiscal Year Received Ordered Ineligible Ongoing 
93-94 2,270 1,886 0 384 
94-95 1,396 1,004 252 *524 
95-96 426 474 123 30 
96-97 10 7 19 28 

97-98 123 5 4 70 
98-99 221 100 10 15z 
Total 4446 3476 408 n/a 


* Includes 323 proxy orders that were rescinded and subsequently replaced following amendments to the Pay 
Equity Act. This affected broader public sector employers who came into existence after January 1, 1988. 
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PAY EQUITY HEARINGS TRIBUNAL 


The Pay Equity Hearings Tribunal is responsible for adjudicating disputes that arise under the Pay 
Equity Act. It is a quasi-judicial, administrative Tribunal, separate and independent from the Pay 
Equity Office. The Tribunal is tripartite in structure, composed of the Chair, a number of Vice- 
Chairs, and Members, equal in number, representative of employers and employees. 


Note from the Chair 


The pay equity cases, which have been mediated or adjudicated by the Pay Equity Hearings Tribunal 
over the 1997/1998 and 1998/1999 reporting periods, continue to raise new legal issues and novel 
variations of interests. In many instances, decisions continue to involve first-time interpretations of 
the provisions of the Pay Equity Act. Where a body of jurisprudence exists, the mediation efforts 
of the Pay Equity Hearings Tribunal continue to be very successful. There are a number of cases 
however, that require an adjudicated result to settle evolving issues of interpretation and application 
of the Act. 


The two fiscal years that are the subject of this report presented unique challenges to the PEHT. 
We were able to meet those challenges and to continue to provide services to our client groups 
through the continued efforts and contributions of our staff and members. 


Adjudicative Resources 


Until September 1997, Phyllis Gordon was the Chair of the Tribunal. Under Ms Gordon, the 
Tribunal was comprised of the Chair, four Vice-Chairs (who were cross appointed to preside at 
hearings under the Ontario Human Rights Code), two Members representative of employers, and two 
Members representative of employees. 


When Ms Gordon’s full-time appointment was not renewed in September of 1997, she agreed to 
continue as part-time Chair while a search was conducted for a full-time appointment. Heather 
MacNaughton was appointed as the full-time Chair of the Tribunal on January 3, 1998. Geri Sheedy, 
a Member representative of employees, resigned her appointment in January of 1998. Her position 
was filled in May of that year. In addition, Ms MacNaughton’s Vice-Chair position was not filled. 
This reduced the complement of available adjudicators to the Chair and three Vice-Chairs. In July 
of 1998, Sri-Guggan Sri-Skanda-Rajah was not re-appointed, which further reduced the number of 
available Vice-Chairs. 


The PEHT recognized that this adjudicative resource shortage could result in delays it felt were 
unacceptable. It responded to this by aggressively case managing both new and ongoing files. All 
parties were advised about the scheduling difficulties and requests for adjournments of previously 
scheduled hearing dates were only granted when compelling reasons were provided. The parties 
appearing before the PEHT responded favourably to the initiatives and, as a result, these changes 
were implemented on an ongoing basis. 
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In October of 1998, the former chair of the Board of Inquiry (Human Rights) resigned, and Ms 
MacNaughton was appointed Interim Chair to assume responsibility for that position in addition to 
her duties as Chair of the PEHT. 


Administrative Resources 


During the 1998/1999 fiscal year the administrative merger of the Pay Equity Hearings Tribunal 
and the Board of Inquiry (Human Rights) was discontinued. 


A consultant, retained by both the Ministry of Labour and the Ministry of Citizenship, Culture and 
Recreation, consulted extensively with both Ministries and with the Chairs of both tribunals. A 
report was prepared which examined various models of service delivery to both Tribunals, and 
provided recommendations to both ministries, and to the Tribunals, with respect to a new 
administrative structure. A decision was made to operate both Tribunals with independent budgets, 
but that administrative and adjudicative services would continue to be delivered to both through 
cross-trained staff and cross-appointed adjudicators. 


The consultant’s recommendations coincided with the release of the Agency Reform Commission’s 
Report (“Everyday Justice’) and a decision was made that operational efficiencies could be achieved 
by relocating both the Pay Equity Hearings Tribunal and the Board of Inquiry (Human Rights) to 
newly renovated space at 505 University Avenue. The consultants also recommended a new staffing 
model, which would allow both Tribunals to meet their reduction targets and to continue to meet 
service demands. 


In implementing the consultant’s report, three full-time staff positions were eliminated. Further, 
both tribunals were relocated to 505 University Avenue in December of 1998. The building also 
houses the Ontario Labour Relations Board and the Workplace Safety and Insurance Tribunal. A 
shared services arrangement is contemplated for 505 University Avenue to provide such services as 
hearing room set up, reception, mail receipt and delivery, library services, security and print facilities 
to all of the agency tenants. 


Three new hearing rooms were constructed on the 5" floor of 505 University Avenue, which also 
houses the offices for the Pay Equity Hearings Tribunal and the Board of Inquiry (Human Rights). 


Staff providing services to the Pay Equity Hearings Tribunal and the Board of Inquiry (Human 
Rights) was transferred from the Ministry of Citizenship, Culture and Recreation to the Ministry of 
Labour. 


The opportunities presented by the co-location with other, similar tribunals are exciting and will 
result in further joint initiatives in the coming years. The opportunity for staff and members of the 
Tribunal to participate on Ministry of Labour committees and to attend Ministry-sponsored events 
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has made the move to 505 University Avenue particularly rewarding for us. 


Activity Highlights 


The Tribunal continued to be very successful in its efforts at mediation; this, combined with an 
aggressive case management approach, has resulted in a significant number of applications settling. 
These cases are reflected in the statistics, which follow as being withdrawn prior to adjudication, or 
to the parties requesting an adjournment sine die. 


Adjudicators and staff at the Tribunal were involved in a number of agency community initiatives 
during the 1997-1998 and 1998-1999 fiscal years. In particular they: 


were sought out by the Society of Adjudicators and Regulators (SOAR) as speakers at its annual 
Conference of Ontario Boards and Agencies (COBA) conference in November of 1997 and 
1998; 

participated as members of various committees examining the implementation of the Agency 
Reform report on administrative justice; 

participated in the SOAR training as coaches to newly appointed adjudicators and in sessions 
on decision writing and cultural sensitivity in the adjudicative context; 

participated as members on SOAR committees and drafters of SOAR policies, including the 
SOAR Model Rules and Code of Conduct; 

assisted the newly created Rental Housing Tribunal with its initial member training; 
organized and chaired an inter-agency group of Registrars of Tribunals; and 

organized and presented at the first Dispute Resolution Forum which brought together various 
government departments and the agency sector to discuss alternate forms of dispute resolution. 


In addition, adjudicators and staff of the Tribunal were involved in outreach activities to the legal 
and other communities which we serve, including: 


presentations to various Canadian Bar Association seminars on Pay Equity and Administrative 
Justice; 

teaching at the Bar Admission Course for the Law Society of Upper Canada; and 

advocacy training of lawyers about litigation skills before boards and tribunals. 


In 1998, Tribunal staff and adjudicators were involved in planning the 10" Anniversary Celebration 
of the proclamation of the Pay Equity Act, an event which was broadly attended by members 
communities which we serve. Two former chairs of the Tribunal, Beth Symes and Phyllis Gordon 
also attended the celebration. 
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Expenditures 


Our expenditures for 1997-1998 were $1,937,395. This figure includes the total spending for the 
Pay Equity Hearings Tribunal, the Board of Inquiry (Human Rights), and the Tribunals’ Office. 


In the year 1998-1999, the budgets for the Pay Equity Hearings Tribunal and the Board of Inquiry 
(Human Rights) were separated. Both Tribunals shared the cost of the jointly available 
administrative and adjudicative services. The expenditures for the Pay Equity Hearings Tribunal 
were $1,281,862. 


Caseload 


1997-98 Fiscal Year 


A total of 90 files were active at some point during the year April 1, 1997 - March 31, 1998. 
This caseload breaks down as follows: 


59 files were carried into 1997-1998 from the previous year” 
31 new applications were filed. 


The 90 files were handled as follows: 


Settled prior to Final decision’ 22 
Sine Die Expired* 2 
Final Decision 26 


The total number of files closed during 1997-1998 was 50. 


AO files were carried over into the 1998/1999 fiscal year. 


1998-1999 Fiscal Year 


A total of 55 files were active at some point during the year April 1, 1998 — March 31, 1999. This 
caseload breaks down as follows: 


AO files were carried into 1997-1998 from the previous year 
15 new applications were filed. 


The 55 files were handled as follows: 


Settled prior to Final Decision 8 
Sine Die Expired 6 
Final Decision 4 


The total number of files closed during 1998-1999 was 18. 


36 files were carried over into the 1999 - 2000 fiscal year 


2 The number of files carried over into the April 1,1997 — March 31, 1998 fiscal year as reported in the 96/97 Annual 
Report has been amended and is correctly reflected in this report. 

The number of files that were settled prior to final decision are treated as withdrawn and they, together with the 
files adjourned sine die, reflects the very successful mediation efforts of our members. 

4When the Tribunal adjourns a matter sine die, on the agreement of the parties, the matter will be dismissed after one 
year unless one party asks that the matter be re-scheduled for hearing within that period. 
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Highlights of Tribunal Decisions 


The most significant Tribunal decisions released in 1997-98 are highlighted below. These decisions, 
along with many others, are reproduced in Volume 8 of the Pay Equity Reports (PERs) published 
in February 1998. 1998-99 decisions are contained in Volume 9 of the PERs that will be released 
in June, 1999. 


The PERs and copies of individual decisions may be obtained directly from the Tribunal. The PERs 
are also available in most County Law Libraries, Law School Libraries and in some municipal 
reference libraries. Tribunal decisions may also be accessed through the QuickLaw electronic 
database. 


Identification of the Pay Equity Employer Continues to Be an Issue Before the 
Tribunal 


The Tribunal was asked to determine which entity was the employer for the purposes of pay equity: 
the Salvation Army or the 155 individual centres, facilities or corps operating under the auspices of 
the Salvation Army. After hearing considerable evidence about the structure of the Salvation Army 
and the centres, the Tribunal concluded that the Salvation Army had overall financial responsibility 
and control, exercised substantial control over compensation practices and bore ultimate 
responsibility for employee remuneration, exercised a supervisory role in the management of 
employee relations at the various centres, and exercised direct and substantial control over the nature 
and scope of services offered at the centres. The Tribunal concluded that the Salvation Army, acting 
through its senior officers and corporate body, was the employer for pay equity purposes. The 
Salvation Army was directed to comply with the Review Officer’s Order and to prepare a pay equity 
plan (Salvation Army (Group of Employers) (No. 4) (1997), 8 P.E.R. 154). 


In other, ongoing applications, several retirement communities comprising both nursing home and 
retirement home facilities are objecting to Review Officer Orders finding them to be single 
establishment, broader public sector employers subject to the proxy provisions of the Act. The 
hearing of these applications is expected to finish in early 2000. Look for decisions in Helen 
Henderson Care Centre; Chelsey Park Retirement Community; Caressant Care Nursing Home and 
Kensington Village Retirement Home. 


Reasonableness and the Pay Equity Plan 


When an established pay equity plan is under examination the Tribunal will evaluate it on a 
reasonableness continuum: either by identifying what falls along the continuum, what is outside the 
continuum, or both. Where a deemed approved plan is challenged, the applicant bears the onus of 
showing that the plan does not provide pay equity for the job class in question. Where reviewing an 
a priori plan, a qualitative analysis of job content may suffice to establish the 
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reasonableness/unreasonableness of the results (Management Board Secretariat (No.6) (1998-99), 
9 P.E.R. 45). If a quantitative analysis of omitted job content is desired, then expert evidence to 
identify and quantify any omissions and any resulting unreasonableness will assist. Comparison with 
another a priori plan will generally not be helpful (Ottawa Board of Education (No.3) (1997), 8 
P.ERe29) 


In an application challenging the use of a policy capturing methodology, the majority of the panel 
concluded that the modification of factors and approach to negative coefficients did not result in an 
undervaluation of the female work or the selection of an unreasonable male comparator. The 
majority further concluded that the addition of a priori coefficients to the job content factors was not 
necessary and, in this case, would have been highly problematic (Management Board Secretariat 
(No.6) (1998-99), 9 P.E.R. 45). 


The reasonableness standard will also be applied to review of a pay equity plan even where the 
parties do not put a particular aspect of a plan in dispute. In Peterborough (Firefighters) (No.2) 
(1997), 8 P.E.R. 98, the parties had agreed that each rank of the Firefighter and Fire Alarm Operator 
positions was a separate job class. The majority concluded that, while the definition of job class was 
not exact, agreements about job class had to meet the reasonableness test. In this case, the majority 
found that there were only two job classes on the basis that all ranks within the job classes performed 
similar duties and were recruited in a similar way. 


How Does the Tribunal Approach the Exception Provisions? 


The Tribunal has now said on a number of occasions that the exception provisions contained in 
section 8 of the Act will be construed narrowly and applied cautiously. The employer bears the onus 
of establishing that a certain set of factual circumstances have triggered the application of the 
particular exception relied upon. With respect to bargaining strength, the Tribunal declined to make 
any finding particularly where the Employer failed to provide any criteria by which the relative 
bargaining strength of various groups of employees might be measured or to address whether it is 
meaningful to discuss bargaining strength in the context of non-unionized employees (B/ CC Phillips 
(1997), 8 P.E.R. 142). Merit compensation schemes will be carefully scrutinized to ensure that they 
are applied consistently and that gender bias, which may not be apparent on the face of the system, 
does not creep into its application (Law Society (No. 2) (1998-99), 9 P.E.R. 33). 


Changed Circumstances 


In its first opportunity to consider the changed circumstances provision in a non-unionized setting, 
the Tribunal concluded that the employer may unilaterally revise and re-post a plan the moment 
changed circumstances sufficient to render the plan inappropriate arise. At that point employees have 
the opportunity to review, and object to the reposted plan. Until the plan is re-posted the Employer 
is required to maintain pay equity in accordance with the terms of the original plan (BCC Phillips 
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(1997), 8 P.E.R. 142) 


In another application, the parties disagreed on whether a changed circumstances challenge could 
be brought before the full achievement of pay equity. The Tribunal found that the changed 
circumstances provision is available to deal with some kinds of workplace changes occurring after 
the posting of the plan as well as changes arising after pay equity has been achieved (Niagara (No.2) 
(1998-99), 9 P.E.R. 24). 


What Will the Tribunal Consider When Ordering Reinstatement of An 
Employee? 


The Tribunal issued two decisions where it found that the employer had breached s.9(2) of the Act. 
The first, Plantagenet (No.1), (1997), 8 PER 32 [version francaise trouvée 4 (1997), 8 PER 62], 
confirmed that reinstatement is the remedy of choice where a contravention of s. 9(2) is established 
unless the employer can persuade the Tribunal that reinstatement is not practicable. In this case, the 
majority of the panel concluded that, while the employee did require improvement in performing her 
accounting responsibilities, this did not constitute a bar to her reinstatement. In this case, as a result 
of municipal amalgamation, the employee’s original position no longer existed. The Tribunal 
therefore ordered that the employee be reinstated to a position which is a reasonable alternative to 
her original position. 


In the second, Alzheimer Society (1997), 8 P.E.R 187, the employee’s position had been reduced 
from full-time to part-time and then eliminated entirely. The Tribunal found that, while there were 
legitimate reasons for the reduction of hours and engagement of a contract bookkeeper, the decision 
to reduce the hours of work and ultimately discharge the employee was inextricably bound up in the 
then Executive-Director’s anti-pay equity animus. The work done by the employee continued, it cost 
more if performed by the contracted out bookkeeper, and the Executive Director had left which 
eliminated any concerns about the workplace atmosphere. In these circumstances the Tribunal was 
prepared to order the employee reinstated to a full-time position. 
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‘CLIENT FEEDBACK 


The Pay Equity Commission has helped thousands of companies achieve pay equity since our 
inception in 1988. The following is a sample of the feedback we have received from our clients: 


“You are all proof that good relationships are the core of good businesses and are the very heart 
of this Commission. And you are living proof of the versatility of the Commission in working 
with diverse groups to achieve common goals.” 


--James Flaherty, Minister of Labour, October 21, 1998, 
on the 10" anniversary of the Act. 


“We are indeed impressed by what you have achieved so far, at the practical as well as the 
political level. I wish you all the best in your future struggle for pay equity.” 


--Matz Sandman, Minister, Royal Ministry of Children and Family Affairs, 
Norway, in 1991. 


“Throughout our dealings I felt that both officers conducted the proceedings and themselves in a 
fit and objective fashion and brought a practical perspective to an often emotional issue.” 


--4.D. Boettger, Director, Compensation, Benefits and Labour Relations, 
Municipality of Ottawa-Carleton. 


“The Pay Equity Commission and the Hearings Tribunal have been very effective in remedying 
wage discrimination and providing pay equity for thousands of working women in Ontario.” 


--Michelle Sherwood, Equal Pay Coalition. 
“I would like to take this opportunity to thank you and all the team members at the Commission 
for the fine job done in explaining and supporting us in streamlining our pay equity plan. Your 


seminars and publications have been of tremendous help.” 


--Hermes Martinez, Jubilee Day Care. 
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Pay Order Form 
Equity www.gov.on.ca/lab/pec 
‘==’ (Commission Fax #:416-314-8741 


Please send the following materials in English: 
Quantity required Quantity required 


A Matter of Fairness Bringing Objections to Non-Union Pay Equity plans 


Commonly Overlooked Features of Work Application for Review Services 
Volume I The Workbook PE Lesson Plan for ESL or Literacy Students 


Volume 2 The Job Evaluation System A Guide to the Proxy Comparison Method 
Volume 3 The Proportional Value Method A Guide to PE for the Broader Public Sector: 
A Job Evaluation System 


Implementation Series of Guidelines No. Your Rights and Obligations as a Proxy Employer 
Effective Pay Equity Committees Re-implementation of Proxy — Frequently asked Questions 


Notice of Requirement to Achieve and Maintain Maintaining Pay Equity using the Job to Job and 
Pay Equity Proportional Value Methods Vol. | 


Banding Points for Pay Equity Purposes Pay Equity: The Proxy Comparison Method 
How to Do Pay Equity Job Comparisons Public Sector Restructuring and Pay Equity 


Glossary of Action Verbs Sale of Business and Pay Equity 


Pay Equity in Non-Union Workplaces: Pay Equity Obligations of Private Sector Employers 


“Is the Law Working for You” 


Monitoring the progress of pay equity 


Seminar schedule 


How to Read Your Pay Equity Plan (2 pages) 
How to Read Your Pay Equity Plan (18 pages) 
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Name 


Title 


Organization Name 


Address 
City Ontario Postal Code 
Phone ( ) Fax ( ) 


E-mail address 
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Order ied 
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